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to engage in the international recruitment 
of H–2B workers, and the identity and loca-
tion of the persons or entities hired by or 
working for the agent or recruiter and any of 
the agents or employees of those persons and 
entities, to recruit foreign workers. Pursu-
ant to § 655.15(a), the agreements and infor-
mation must be filed with the Application for 
Temporary Employment Certification. 

§ 655.21 Supporting evidence for tem-
porary need. 

(a) Statement of temporary need. Each 
Application for Temporary Employment 
Certification must include attestations 
regarding temporary need in the appro-
priate sections. The employer must in-
clude a detailed statement of tem-
porary need containing the following: 

(1) A description of the employer’s 
business history and activities (i.e., pri-
mary products or services) and sched-
ule of operations throughout the year; 

(2) An explanation regarding why the 
nature of the employer’s job oppor-
tunity and number of foreign workers 
being requested for certification reflect 
a temporary need; 

(3) An explanation regarding how the 
request for temporary labor certifi-
cation meets one of the regulatory 
standards of a one-time occurrence, 
seasonal, peakload, or intermittent 
need under § 655.6(b) as defined by DHS 
under 8 CFR 214.2(h)(6)(ii)(B); and 

(4) If applicable, a statement justi-
fying any increase or decrease in the 
number of H–2B positions being re-
quested for certification from the pre-
vious year. 

(b) Request for supporting evidence. In 
circumstances where the CO requests 
evidence or documentation substan-
tiating the employer’s temporary need 
through a RFI under § 655.23(c) to sup-
port a Final Determination, or notifies 
the employer that its application is 
being audited under § 655.24, the em-
ployer must timely furnish the re-
quested supplemental information or 
evidence or documentation. Failure to 
provide the information requested or 
late submissions may be grounds for 
the denial of the application. All such 
documentation or evidence becomes 
part of the record of the application. 

(c) Retention of documentation. The 
documentation required in this section 
and any other supporting evidence jus-
tifying the temporary need by the em-

ployer filing the Application for Tem-
porary Employment Certification must be 
retained for a period of no less than 3 
years from the date of the certifi-
cation. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.21 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.22 Obligations of H–2B employ-
ers. 

An employer seeking H–2B labor cer-
tification must attest as part of the 
Application for Temporary Employment 
Certification that it will abide by the 
following conditions of this subpart: 

(a) The employer is offering terms 
and working conditions normal to U.S. 
workers similarly employed in the area 
of intended employment, meaning that 
they may not be unusual for workers 
performing the same activity in the 
area of intended employment, and 
which are not less favorable than those 
offered to the H–2B worker(s) and are 
not less than the minimum terms and 
conditions required by this subpart. 

(b) The specific job opportunity for 
which the employer is requesting H–2B 
certification is not vacant because the 
former occupant(s) is (are) on strike or 
locked out in the course of a labor dis-
pute involving a work stoppage. 

(c) The job opportunity is open to 
any qualified U.S. worker regardless of 
race, color, national origin, age, sex, 
religion, handicap, or citizenship, and 
the employer has conducted the re-
quired recruitment, in accordance with 
the regulations, and has been unsuc-
cessful in locating sufficient numbers 
of qualified U.S. applicants for the job 
opportunity for which labor certifi-
cation is sought. Any U.S. worker ap-
plicants were rejected only for lawful, 
job-related reasons, and the employer 
must retain records of all rejections. 

(d) During the period of employment 
that is the subject of the labor certifi-
cation application, the employer will 
comply with applicable Federal, State 
and local employment-related laws and 
regulations, including employment-re-
lated health and safety laws; 

(e) The offered wage equals or ex-
ceeds the highest of the prevailing 
wage, the applicable Federal minimum 
wage, the State minimum wage, and 
local minimum wage, and the employer 
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will pay the offered wage during the 
entire period of the approved H–2B 
labor certification. 

(f) Upon the separation from employ-
ment of H–2B worker(s) employed 
under the labor certification applica-
tion, if such separation occurs prior to 
the end date of the employment speci-
fied in the application, the employer 
will notify the Department and DHS in 
writing (or any other method specified 
by the Department or DHS in the FED-
ERAL REGISTER or the Code of Federal 
Regulations) of the separation from 
employment not later than 2 work days 
after such separation is discovered by 
the employer. An abandonment or 
abscondment shall be deemed to begin 
after a worker fails to report for work 
at the regularly scheduled time for 5 
consecutive working days without the 
consent of the employer. Employees 
may be terminated for cause. 

(g)(1) The offered wage is not based 
on commissions, bonuses, or other in-
centives, unless the employer guaran-
tees a wage paid on a weekly, bi-week-
ly, or monthly basis that equals or ex-
ceeds the prevailing wage, or the legal 
Federal, State, or local minimum 
wage, whichever is highest. The em-
ployer must make all deductions from 
the worker’s paychecks that are re-
quired by law. The job offer must speci-
fy all deductions not required by law 
that the employer will make from the 
worker’s paycheck. All deductions 
must be reasonable. However, an em-
ployer subject to the FLSA may not 
make deductions that would violate 
the FLSA. 

(2) The employer has contractually 
forbidden any foreign labor contractor 
or recruiter whom the employer en-
gages in international recruitment of 
H–2B workers to seek or receive pay-
ments from prospective employees, ex-
cept as provided for in DHS regulations 
at 8 CFR 214.2(h)(5)(xi)(A). This provi-
sion does not prohibit employers or 
their agents from receiving reimburse-
ment for costs that are the responsi-
bility of the worker, such as govern-
ment required passport or visa fees. 

(h) The job opportunity is a bona 
fide, full-time temporary position, the 
qualifications for which are consistent 
with the normal and accepted quali-
fications required by non-H–2B employ-

ers in the same or comparable occupa-
tions. 

(i) The employer has not laid off and 
will not lay off any similarly employed 
U.S. worker in the occupation that is 
the subject of the Application for Tem-
porary Employment Certification in the 
area of intended employment within 
the period beginning 120 calendar days 
before the date of need through 120 cal-
endar days after the date of need, ex-
cept where the employer also attests 
that it offered the job opportunity that 
is the subject of the application to 
those laid off U.S. worker(s) and the 
U.S. worker(s) either refused the job 
opportunity or was rejected for the job 
opportunity only for lawful, job-related 
reasons. 

(j) The employer and its attorney or 
agents have not sought or received 
payment of any kind from the em-
ployee for any activity related to ob-
taining the labor certification, includ-
ing payment of the employer’s attor-
neys’ or agent fees, Application for Tem-
porary Employment Certification, or re-
cruitment costs. For purposes of this 
paragraph, payment includes, but is 
not limited to, monetary payments, 
wage concessions (including deductions 
from wages, salary, or benefits), kick-
backs, bribes, tributes, in kind pay-
ments, and free labor. 

(k) If the employer is a job con-
tractor, it will not place any H–2B 
workers employed pursuant to the 
labor certification application with 
any other employer or at another em-
ployer’s worksite unless: 

(1) The employer applicant first 
makes a written bona fide inquiry as to 
whether the other employer has dis-
placed or intends to displace any simi-
larly employed U.S. workers within the 
area of intended employment within 
the period beginning 120 days before 
through 120 calendar days after the 
date of need, and the other employer 
provides written confirmation that it 
has not so displaced and does not in-
tend to displace such U.S. workers, and 

(2) All worksites are listed on the 
certified Application for Temporary Em-
ployment Certification, including amend-
ments or modifications. 

(l) The employer will not place any 
H–2B workers employed pursuant to 
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this application outside the area of in-
tended employment listed on the Appli-
cation for Temporary Employment Certifi-
cation unless the employer has ob-
tained a new temporary labor certifi-
cation from the Department. 

(m) Unless the H–2B worker will be 
sponsored by another subsequent em-
ployer, the employer will inform H–2B 
workers of the requirement that they 
leave the U.S. at the end of the author-
ized period of stay provided by DHS or 
separation from the employer, which-
ever is earlier, as required in § 655.35 of 
this part (absent any extension or 
change of such worker’s status or grace 
period pursuant to DHS regulations), 
and that if dismissed by the employer 
prior to the end of the period, the em-
ployer is liable for return transpor-
tation. 

(n) The dates of temporary need, rea-
son for temporary need, and number of 
positions being requested for labor cer-
tification have been truly and accu-
rately stated on the application. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.22 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.23 Receipt and processing of ap-
plications. 

(a) Filing date. Applications received 
by U.S. Mail or private courier shall be 
considered filed when determined by 
the NPC to be complete. Incomplete 
applications shall not be accepted for 
processing or assigned a receipt date, 
but shall be returned by U.S. Mail to 
the employer or the employer’s rep-
resentative as incomplete. 

(b) Processing. The CO will review 
complete applications for an absence of 
errors that would prevent certification 
and for compliance with the criteria 
for certification. The CO will make a 
determination to certify, deny, or issue 
a Request for Further Information 
prior to making a Final Determination 
on the application. Criteria for certifi-
cation, as used in this subpart, are 
whether the employer has: established 
the need for the nonagricultural serv-
ices or labor to be performed is tem-
porary in nature; established that the 
number of worker positions being re-
quested for certification is justified 
and represent bona fide job opportuni-
ties; made all the assurances and met 

all the obligations required by § 655.22; 
and complied with all requirements of 
the program. 

(c) Request for further information. (1) 
If the CO determines that the employer 
has made all necessary attestations 
and assurances, but the application 
fails to comply with one or more of the 
criteria for certification in paragraph 
(b) of this section, the CO must issue a 
RFI to the employer. The CO will issue 
the written RFI within 7 calendar days 
of the receipt of the application, and 
send it by means normally assuring 
next-day delivery. 

(2) The RFI must: 
(i) Specify the reason(s) why the ap-

plication is not sufficient to grant tem-
porary labor certification, citing the 
relevant regulatory standard(s) and/or 
special procedure(s); 

(ii) Specify a date, no later than 7 
calendar days from the date of the 
written RFI, by which the supple-
mental information and documenta-
tion must be received by the CO to be 
considered; and 

(iii) State that, upon receipt of a re-
sponse to the written RFI, or expira-
tion of the stated deadline for receipt 
of the response, the CO will review the 
existing application as well as any sup-
plemental materials submitted by the 
employer and issue a Final Determina-
tion. If unusual circumstances war-
rant, the CO may issue one or more ad-
ditional RFIs prior to issuing a Final 
Determination. 

(3) The CO will issue the Final Deter-
mination or the additional RFI within 
7 business days of receipt of the em-
ployer’s response, or within 60 days of 
the employer’s date of need, whichever 
is later. 

(4) Compliance with an RFI does not 
guarantee that the employer’s applica-
tion will be certified after submitting 
the information. The employer’s docu-
mentation must justify its chosen 
standard of temporary need or other-
wise overcome the stated deficiency in 
the application. 

(d) Failure to comply with an RFI, 
including not providing all documenta-
tion within the specified time period, 
may result in a denial of the applica-
tion. Such failure to comply with an 
RFI may also result in a finding by the 
CO requiring supervised recruitment 
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